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“pase, viz.. does any relationship exist be: Paitin District. 
1817. 


: een the judge and the party, as legally ‘to irnPriiy 
Poypnas' 


‘au horize a recusation of ‘the former ? a 
% hic _\. Lavinestox 
1. A correct decision of. the first question TREE de 
pnils entirely on the just construction of the 
he venth section of the act of 1843, to’ organize 
the supreme court, and establish courts of in- 
fe fior jurisdiction. 
4 The jurisdiction of-this court, beiig appellate 
oly, and extending only to civil cases, is, ac- 
Perding. to the law, under consideration, to be 
rcised on final decisions and judgments only. 
ito what is to be considered as such, it has 
, ¢ en repeatedly declared, that each case must 
eak for itself. If, then, uo general rule can 
by safely laid down, off the subject, which would 
applicable to all cases, perhaps the best way 
1 F coming to.a just conclusion on the nature of 
| ie judgment in each case, whether final orin-. 
lerle sutory,' is to examine its effect on the rights 
i rt he parties—and whenever it decides on-them 
he ally, in. any manner, or has a tendency- to 
ork an irreparable injury, the judgment must 
iW considered as final. ; : 
» With this principle in view, we proceed to 
he examination of the question. In places 
of | rhere distinct courts of justice. exist, having 
7 > Vou v. K 2 : 





a ag 
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Eat Diaiet, competent iuiadiction, a- suitor has a right { 
wen ~=sCObring his suit before any of them—and, if th 
— be no legal impediment, the tribunal in- whi h 
Lavisontox he brings his action is bound to proceed to final 

judgment. A refusal thus to proceed, in con, 
sequence of an erroneous opinion and mis 
struction ‘of the law, on the part of the j ju re 
is a neglect of duty and a violatien of the ri shits ts 
of the suitor, in which he would be without ut ‘ 

_ remedy, éxcept by appeal. In the case of of 
nes vs. Judice, 3 Martin, 171, much relied 
by the appellees, the right of removing the ¢ Hi 
was not contested : it was a dispute relating sole 
to the propriety. of sending it to one or the 

- of two neighboring districts, and the condu 
the court. was considered rather as a ministeris 
than a judicial act. But, in the present a 
the right. of the plaintiff to have the cause ti 
before a competent tribunal of the state in whi 
he has chosen to bring it, was alsin P 
‘issue; and the decision being against him 
are of opinion that he had a right to appeal 
and that this court is bound to decide an thé 
cotrectness or error of the judgment of the p 
rish court, and order such relief as the case 
require. 


II. In considering the second question, th ; 
decision, which also depends principally on tf} ¥. 
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sions of the 24th section of the act of 1817, East’n. District: 
endatory of the several judiciary laws of the ay : 
tate, it is thought untiecessary to give any Pornass 
pinion, as to its applicability to the situatjop of Laviscsrox 
‘court 4-guo, which has, in civil cases, con- 
rent jurisdiction with the district court of the 
district, believing that no relation exists 
between the judge, and the. defendant to sustain 
he exception to the competency of the former. 
The law- authorizes the recusation of a judge, 
Fone is related to either of the parties, in the - | 
fourth degree of the collateral-line. ‘This rule, 
it might be supposed, is ‘intended’ for the be- 
fit of the party not related, and if he waves 
ithe reason why the other should be permit- 
7 ed to avail himself of it, is not very evident. 
d lat, as the expression is general, of a relation 
‘Wo either party, and as there may be good rea- - 
7 ‘fon for the unwillingness of a person to submit: 
7 his case to the judgment of a kinsman, perhaps 
it was the intention of the legislature to give 
the » Fight of challenge to either party. “It might 
so be questioned, whether this right extends 
; to ) any relation except such as exists by consan- 
: guinity, which we do not decide, being of opin- 
fon that there is no relation, even by affinity, 
, they tween the judge and the defendant. | 
hf)» «1t appears that their wives, are related col- 


\ ! 
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East, aaa laterally by consanguinity # in the fourth 
~~~ | Arte the husbands related by ‘affinity in teannadl 
angled degree? To solve this question, -it is. proper: 
“<< resort to the rules and definitions of ‘the: civil 
law: and it is there found, that the only king 
of affinity, known.to the Roman law, is\that 
which exists between one of the parties joined 
by marriage, and the relations of the othe | . 
and this alone, properly speaking, is affinity. | 
Necssitudo inter unum e conjugibus, & ali 
vius, coGNaTos, 4 Pothier, Marriage n, 164. 

From this view of the case, it is inet : 

that no relation exists, between the judge. and | 

- the defendant, which: ought to hinder ‘the for 
mer, from proceeding to .adjudge the case e 


nally. 


Ii is, therefore, ordered, adjudged and i | | 4 
creed, that tais cause be seni back to the parigh © 
court, and that said court, do proceed to hear — 
and decide it, in. the ordinary manner, and) ae 
is further enderndy that the appellees pay anh 4 


Moreas for the plaintiff, Lévingeton forthe | 
defendants. | a 
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hat ‘ fe A F 

ed | ‘ourt. ‘Lhe plaintiff and appellee; sold to Re- uae 
en, : bert Carter, suppused to be the agent of the a 6 will not» a 
iy “appellants, his ‘crop of cotton, at: the rate~of nots Hat a - 


bound by a 





80 cents per pound: when the cotton was'ten- satehaiea at ;  - 

Mered, it was refused ander pretence, that R. peo greo § “4 

racted without authority; and it being the ship sailed. 

: ‘ghltwards sold for less, the plaintiff brought 

__ his action against the appellants for the balance. 4 

Whe question is one of fact, and a very sim- aes 4 
ly one. “Was.or was not R. Carter the agent 3 a 

v ofthe appellants, for the purpose of this pur. 

op dase ? iN 

* 7 - qeIt is not geetended, that Carter had any ge- 

ar ’ --neral.authority, to act as the agent of the ap-. 

_ 

a 





F ptinate What appears in evidence, is that. - | 

4 ie he was sent by them, from Havre de Graceto ~~ 9 <> 
¢ | | this port,’ in the capacity of. supercarge, on re a 
a ' board of the ship Favourite. "The expressions 7 : 
~~} used by the appellants, in a letter addressed by 
F teens on that occasion, to J. C. Wederstrandt ; 7 

| & co. their correspondents here; are as fol- - 

aa | ions: ‘‘ The entire madagement of the Favou: 


E ® 


“ 
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fast’n. District. rite’s affairs, is in the: hands of Mr.. Carter’ 


Bec. 1817. 
Vipat 


ve. 
Rossen & aL. 


‘The entire management of the affairs of a: ves. 
sel, which is to take in a return freight, | surely. 4 
includes the authority, to invest the proceeds of 
the cargo, in'such return articles, as the agent 
may think most advantageous to his constituent; 
and as the cargo can rarely be disposed of for 
cash immediately, the purchase of return. arti. 
cles, payable on the proceeds of the cargo whe 
sold; would not seem to exceed the limits 0 


the agency. Thus, if it had been proved 
this case, that the cotton was bought for the'ne 


turn cargo of the Favourite, or at least @% 
the Favourite was still inthis port, when 
cotton was ready for delivery, the purchag 
might be viewed as made by Carter, under hié 


agency; but nothing of the kind having beew ‘ 


done, and the evidence showing on the contra- 
ry, that the Favourite arrived here in the 


~ spring, and that the cottan was tendered in Oc. 


tober, so that there is not even a probability, : 
that it was ever intended to be shipped in that” 


vessel, we cannot. but.say that the plaintif’ had ) 
. failed to support his claim. 


It is, therefore, ordered, adjudged and de- 4 } 
creed, that the judgment of the district court, be 
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annulled, avoided and reversed, and that judg. Bass. es ne 
f nt be. entered for, the appellants with costs. wre 


- Vipaw 


GENERAL RULE. 


te The meeting of this court, in the month of ° 
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Bart District, EASTERN sili JANUARY TERM, 18) 
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v8. DE CUIR vs. PACKW OoD. 


Packwoon.. . 


/ 


Hone pur- | ‘APPEAL from the court of the parish and ¢i i 


chasesa crop of - 

sugar, after of New-Orleans. 

viewing it, he . 

cannot claim a , vt ‘ Oy 
ny abatement al ee i 4 
on account of The plaintiff, claimed the payment of a crop 
its inferior qua- ; 


ty of sugar, sold. and delivered {o the defendan 


Interest is not 
to be givenon Lhe: answer ‘admitted the sale and deliv 


judged by tne’ but stated that, after the shipment of the- OD) 


wields it was discovered, that the sugar was of an infes 


mand, when rior quality, and different. from what it b 1 
the purchase ™ 
was in notes at been represented to he: ‘wherefore the defem 


two, three and 
ti * eam dant claimed an abatement. | 


‘ Before the trial in the ppteh court, the 
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jpstion of rctineieed in ‘Bova’; in, ‘order. 40 Wastn Dist 
have the sugar viewed and its quality ascertain- aw 
ed. He admitted’ that the sugar had been, Deco 
‘bought throagh the agency of his own broker, Pacewoon. 
who went up to the plaintiff’s plantation to see 
it, and on whose report the bargain was conclud- 
ed, and the discovery of the quality of the .. 
sugar was made, before.the ship sailed from 
ew-Orleans. - ‘The parish court refused the 
cominission, whereupon the defendant tok his 
pill of exceptions. 
_.The sugar was to be paid in the defendant's 
a notes, at two, three and four months, The 
‘price was not contested. There was judgment 
for the plaintiff, for the amount .of the. sugar, 
With interest from the day of the judicial demand, 
The defendantappealed. . : 
» Moreau, for the plaintiff. The parish court 
', wcted correctly, and within its powers in deny-- 
ing the commission. The grant and: denial of 
was a matter perfectly in the discretion of 
_ the court, whose duty it'was to refuse it, if the 
"testimony, intended to be obtained, was not per-. 
; - tinent to the cause, or might have been precur- 
ed here. Phillips 11. It is admitted, that be- 
; | fore the sailing ‘of the ship, the pretended bad 
amy pamatiy of the sugar was discovered. It was 
’ “VoL, v. - Lea 
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- Bast'n District. “then in the defendant’s power to hive it acer, 


Jan. 1818. 


w~ tained on the spot, and in the presence of ¢ 


Drouin 


ve. 
Pickwoop. 


vendor. Having suffered’ the ‘ship to sail, it fs 
now “too late to demand, ‘that witnesses may: 
view the sugar in Savannah, and depose as 


< its quality. > 


- It i8 ff evidence, that. the defendant purché 
ed“ffom’ the plaintiff 162 hogsheads of . sugar, 
viz. 140 at 10 cents per pound, the rest at 
if he has a right to any abatement, it must 
because the sugai was represented as ‘of a bete 
ter quality than it was, or on account’ of some. 
deceitful practice, by the defendant. Code Ci, 
vil 381, art. 64": : 2 ie 

Now it is in evidence, that when the defen. 
dant’s broker applied to the plaintiff’s agent, he | 
informed him, he knew nothing of the matt 
of ‘the sugar, arid advised him to go up and - 
viev'it—that twenty-two of the hogsheads be: x 


‘ing of an inferior kind,. one cent per poaiit 


was aliated thereon. a 


Inferiority in the quality of abide sold’ is 
not aredhibitory, vice. ‘The law gives the red- 
hibitory action, ouly in cases in which -goods. A 
are sold, which are of no use: as linea which 


is rotten, ‘barrels which have so bad a smell; a8 _ 


to spoil any liquor put therein. 4 POMS me 
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Fente, n. 205 & 206. Ferviere verba Redhibi- as 7 2s 


Shen ! waved: * 
g A difference in ~the aeolity of ‘the gooils, ‘Deoom 
5 when the quality was not declared and warrant- Faaxwoor, 
“ does not give rise to the redhibitory. action, : 
pecause every one may. sell as dearly as he can, 

ovided he uses no deceit. But, if the vendee 

ob deceived i in the quality of. the: thing, ‘witich 

iti is customary to examine before the sale, he 

"cannot avail himself of. iis neglect, in order to 

have. the sale rescinded, or the price.diminish- 

- ed... Pothier, id. n 207. 2. D«Aubenton’s Obli- 

I — 27, 28. Abrege des lois civiles de 


| France, 550. 



































a iy ‘  Hexsen, for the defendant. . The | judge. 'e- 
wD: low erreg in refusing the commission. to exam- 

; 4 j ine witnesses, because the affidavit, on which 

. | the application: was. made,, brings ‘the defen- 
~~ dant’s case within the rules of the caurt, and 
‘} the spirit as well as letter of the former deci- 
Py! sions. . The question is not whether, by putting 
7 himself to great expense, the defendant might 
y § not have obtained the: same evidence, he now. 
fi & wishes to reach; whether he mightnothavede, 
; layed the sailing of the vessel, and had the ex- 
2 # amination of the sugar made here, nor, whe- 
4 ther the evidence, if produced, would avail him 
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. 


acto Dai completely in his defence. . Has ‘he diselo ose 

ww in his affidavits, such facts as entitled him to! 
ee commission ? I think he has. Ad 

Pagawend. “As to the merits of the case, itis in evider 
that the defendant paid the highest price : 
sugar » of prime quality., And f maintain it 
be the doctrine of out civil code, derived trot y 

, the’ Roman law, and ‘sanctioned by the. prinil 
‘gis of inoratity and’ honest dealing, ’ that 4 
sound price warrants a sound commodity ’ 
-Domat 80, Whitfield vs. MéCleod, 9 rhe 
Cooper’s Institutes, 609, ff. 19, 1, 18, id. 4 

86, 1 Pothier’s Pand. 71, » 48. 
*. Our own statute-sarictions this ine nd 
binds the vendor to a warranty of hidden % 

‘ féctsy.Civ, Code 357, art. 68. Sugar is's 
article, as. liable to such defects as- ene ‘ 
any other species-of produce. Notwithsts 

_ ing the purchaser used all care to avoid imp 
tion, if in: fact he has been déceived, the 4 
dor is liable; The defendant, therefore in ‘thi 
case, is entitled to'an abatement, 4 dimunit 2 
in the price agreeably to the deficiency in valti¢ 
ascertained by several witnesses, whose depe 

sitions form part ‘of ‘the record, if this court be 
not’ of opinion with as, that thé case ought 
be remanded, with directions to the judge, - 
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‘ok the commission ow issue, as it was prayed Besta District on 
ir, fe | 


yr 
4 I Tiactly, the court F quo erred ‘in. ‘civ judg. Drcore 
pent, for the sum ‘assessed by the j jury, in their Pacxwoon! 
ver ict, with interest from the date of the petition. : 
i | I Tis in evidence, that the sugar was tu-be paid ~. 
fron’. “for, not in cash on delivery, but in the defen- 
dant’s notes'a‘ sixty, ninety and one hufdred’ 
id twenty days. If interest was to be allow- 
dat all, it could not be made to run befora 
expiration of these periods. Indeed no in+ | 
Merest ought to be allowed at all: forthe plain- 
Hiff’s ‘claim was liquidated by the verdict only. 


erpieny, J. delivered the opinion ‘of the 
The commission, we think, was right 

“fully refused. Supposing that the proof of the 
_ inferior quality of the sugar could avail the de-: 
| fendant any thing, its quality at the time of de- 
livery was to be shown, not the condition in 
hich it might be, afier. remaining in the pos- 
oak of the defendant, and travelling over 

- But, it is evident, that such proof 

ine a be received, or that, if received, it 

sould not avail the defendant. 
a Phi leads us = an examination of the: 
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fe be | 


Best'n District. 4 
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One. only question here seems to be: worth: 
quiring into. Was or was not. the defenda t 
induced by false representations from the plaj in. 
tiff to buy his “sugar, without looking: at ) 
The evidence abundantly proves this not t 


the fact. The. defendant, through his agent, . 


the sugar, agreed to give the price which’ 

plaintiff asked, for it, and. actually received, 
hogshead by hogshead, on board of his vess 
Whether it proved afterwards not to be as ' 


_ as he thought, is not a subject for judicial 


quiry. The law. gives: no. remedy .against.@ 
want of discernment in- judging the quality 


ment, or. deceit on the. part, ff the seller, t 
contract: cannot be attacked. “Md 
. Ina case which is so plain, and in which, 
defendant could expect so little from an appea 
we would have félt bound to give to the plaintiff — 


the damages which the law grants in ‘cases 


where the appeal is taken for the sake of: 
lay, were it not’ that the parish judge has ¢ 
mitied an errorto,the prejudice of the appellant — 


‘by allowing to. the appellee interest. on. Al e 


amount found by the jury, and also by making: } M 
that interest. ron from the date of the judicial 
demand, while, from the conditions of the pu 


chase, the appellant was to give in payment of Foot 


\ 
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e agg’ his nolés, at two, three and four East's 


bnsed when this suit was instituted. = Decor” 

:  Sremwans,” 
‘is, therefore, tedatt: ndjidged and de- 
ged, that the judgment of the parish court be 
pnalled, avoided and reversed ; and that judg- 
it be entered for the plaintiff and appellee 


; ees thousand and seventy-two dofiars, 


: yh from the twentieth aay of bert 1847; 
‘one-other third from the twentieth May fol- 
| Jowing; and on the other third from the twen- 
fist Jone following: and it is further orderéd; 
that the costs in the parish court be paid by the 
pellant, and those in this court, by the ap- 
bei: . : ‘ 


4 


i . 
% ng tiaverngle ¥ AL. vs. Preemie roe 
PEAL from the court of the parish and cit : 
P yo. i papery 


iew-Orleans. . auction, the 


auctioneer is to 
be allowed for 


rrwicny, J. delivered the opinion of the paisa > 
When this case first came up before this , 
Hourt, it appearing that the judgment rendered. . 





ae 
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 Bast’n District. in favor of the appe'lees, was grounded ont 
Jan. 1818. 
an of the legislative council, allowing to auctiog al i 
Derursr & at. # Certain commission on sales of real pro, e 
Cuunvox. While the adjudication made in this insta 
| the plaintiffs; was that of a lease fur yea 
which no commission is fixed by law, the a 
was ‘remanded to be again tried on its. 
with instructions to the judge to cause it 
-- @onsidered as an action requiring payment 
compensation for. services rendered he: he) 
pellees, without reference to any « i : 
allowed by law to auctioneers on the ail i 
sales by them made. 4 Martin, 614.°.7 
case has been tried according to those in it 
tions, and the, jury have assessed the s 
done by the plaintiffs at the sum for wh i 
judgment complained of has: been ren 
No cause being shown why this court § 
disturb that decision, 


) It i is, Sahin eitin, édjudgea and \ id 
creed, that the judgment of the pariah court 
actuate with costs. | 


“Morel fi for the plaintiffs, Eenault. for ind i 
fondant. i 
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hie sai ‘ ge: vs. aserae aoe 

i ’ sit gt 
‘Appear feom the coast of the parish and ci- aaah | 
of New-Orleans. hea | . eee 


h is to ree 
barn at aya 


“ Maenw, J. delivered the opinion of the ine theletcneet, 
ourt. “Phe plaintitfs claim several arrearages Ne etiealated 

| vof an annuity, which they alledge, was constitut- = in case of 

x ed to them by tie d:fendant, for the price of: 

codon alana 
> dot of ground, sold to him. till. then the 

The defendant resists this claim, alledging mi — 

that the arrearages, mentioned in thé petition, yerecal® 

not those of an annuity, ‘by binr constituted (or, ening. 


/the plaintiffs, -but those of arent reserved-on ee ee 


tease, which he once owed to the plaintiffs, : ps Ape +o 


“and wiich he paid .as long as he possessed the pene oa 


‘premises, but of which he ‘discharged himself, snd. anh ao 

hy: an alienation of the lot, to one Thomas secepance of 
pe 

‘Bailey, under certain terms which were stipulat- sown vendee 


‘ by his vendor,” . °° 


“ed for, by’ the plaintiff, in their deed to him.— por by the lat 
Wee’ the newt case. tron. Si 
tis not denied, that the arrearages-claimied =. 
ime after the alienation, and this alienation ~ 

j admitted to have ‘been made, according to 
‘terms prescribed.by the plaintiffs, to the de- 
iiss in their deed for the premises. It is 
“further admitted, that Thomas Bailey, after the 


Vou. V: M2 





CASES IN THE SUPREME count A 


East’n. District, alienation of the premises to him by the-<¢ 


Jam. 1818. 


C~  -dant, entered and paid the arrearages ~ : 
Maron &e: crued, after the alienation, for some time, ‘a 


Duriessts. 


that on his failing to pay; the plaintiffs 
eda’ suit, without success, against him, to 
cover the arrearages which afterwards. acc 
and which they now claim from the defer 
so that the only question for the solutior 
this court is, whether under all these irc 
atancesy the defendant be disgharged from 


alicnation. igi 
Fhe defendant contends, he is disc ‘i 
therefrom——1, from the: nature of the cont 


2, by his compliance with the terms on w 


alone it was stipulated, that it should best 


-rearages, and from : the institution of. 8 a 
against him, to. recover the arrearages | now 
manded of the ietendant. : 


iL ‘Thea defendant me that his liabi 
ceased on his‘alienation of the premises, 
Ahe nature of the contract. ae 

He contends that ‘the contract, which las 
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¥ betiteon: him ai ‘Ae: plaintis,. is & Bast’n District. 
~ Jan. 1818. 
ost of lease, and that the arrearages claim- ow 
, are those of a rent reserved on @ lease, de- MATS he... 
sandable. of. the lessee or occupant only ;_ that Donisse., 
équently as he fairly ceased, according to . 
‘ne-of the stipulations of his lease, ta,occupy’ 
‘and: possess the premises, he is no longer ‘li- 
thle to pay the rent. 
y'The plaintiffs on the contrary contend; that 
| the contract, between the parties to this suit, was | 
4 contract of sale, accompanied by a contract of 
annuity, whereby, in consideration of the plain- 
tiffs assent, that the price at which the lot was’ 
sold should remain in the defendant’s hands, 
for. twenty-nine years, and as long thereafter 
* sp the defendant should desire to retain it, the 
_ defendant did constitute an annuity to the plain- 
| tiffs, equal to the legalinterest of the price, to 
paid. them quarterly, till the price Wwas-actuy 


‘4 The ‘defendant iatlali that the contract wae 
& ot a sale;but a lease, and.calls the attention - 
-} of the court to a clause in his deed, whereby it | 
declared, that the premises and buildings that 
y be erected thereon shall remain especial- 
ly mortgaged:for the payment of the sum, and 
the performance of the covenants stipulated for, ° 
ahd:that these buildings shall form no obstacle 
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:” acaneiaiant the rémoval of the defendant, his hei 


Jan. 1818: 
ad 


Maror $c. 


vs. 


assigns from the premises, in case two qua rte 
of the arinual sum to be paid, should be # : 
reat. Lastly, that in'case he should mak 
cession of his. goods to his creditors, or ol i 


any respite or delay from them, the ple 


shali not. be considered as having transfe 


him the absolute ownership and dominiow 


| the premiises, the consideration money notli 


ing been received; but the defendant shall] 
considered as 4 precarious possessor, fariibé 
lessee, and the plaintiffs shall be preferred | 
all other creditors of the premises, and 4h i 


be able. to regain possession thereof. 


This court is of opinion, that a real si 
the premises has intervened, between the ji | 
ties, anid that the price and consideratiow | : 
ney was left.in the defendant's havids, aet 
principal of an annuity, or rente constitad 
which he undertook to pay to. the plaibtil 
until’ he exercised his tight of redempii 


“which is of the essence of the eontract sa f 


the exercise of which was, under the civil ef r 
postponed for twenty-nine prt ae he 
rearages Clained, ate thosé of an’ ¢ 
Pénte Constitner, and not of 'a tent rése 


 @ lease, &@ ponte fonciere. 


- The arnuity, rente ame says Ferti 
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ip tha t which inductor him who has paid sum tannic’ 
ise for a lawful interest, to be paid by, Gnwy . 
bi hwho received the money, till he chooses to me &e: : 
fischarze himself therefrom, by ‘reimbursing Doruisss re 
‘the peiicip, Verbo Rente. a wt 
Then the persen who constitates the “annui- | 
is debtor of hitr to whom it is constituted, ° 
é discharge given by the latter, is equivalent: 
é-actual payment of the money. » It mat- 
Hot whether the debt, in discharge of which 
je whuity is constituted, ‘be anterior to; or si- 
i ‘froltatieons with the constitation of the annuity; 
i when the vendor of an estate causes, in the — 
deed vf sale thereof, an annuity tobe constitut: 
Uitto himcelf, in payment of the consideration 
they of the sale. Pothier, Traite de conatt- 
dé rente, nN. 34. 
he rent reserved on a lease,‘rente forciere, . 
constituted to result out of ‘an’ estate, - 
Wi place of which it takes, ‘as heing substitut: 
'@ thereto, Tt has with regard to the lessor,, 
Nhe same quality as the estate, is proper or Ge- 
Dguet. It is called: foncicre becatse it is due by 
bestate, le fonds. It differs from the’annu- 
y ‘vente constituee, which is merely persbnal, 
‘enc is not-due by the estate affected by; or hy- 
ihecated for it. © So thedebtor is bound'to pay 


te anuuity, rente constituee, though: he has. 


es 
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East'n. District. ceased to possess the estate mortgaged the 

Lew while the debtor: of ‘the rente fonciere,. 4 
Maron &c. longer liable to pay it; after he has ab ndon 
Doras, the estate by which the rent is due. Fe rier 

| verbis rente constituee, rente fonciere. .. aay 

Although -by .a clause of the. deed, the a iy 

~ Sof the premises was-to resolve itself intoa lemg ) 
on the happening of a contingency, not . it _ 
the power or“tontrol of the plaintiffs. 
tingency which did not happen, it is cleats hy 
an absolute: sale was effected by the. plaintifi if 
who divested themselves of their property, Wi 
the sole stipulation of their privilege ; a rig ' 
re-éntry, if needful, in case of non-paym : 
the price. This cautionary stipulation, dom 
not alter the character, of the eye . 

“both parties had the intention of eff Bk 

- conttact of sale. ae 

-We therefore conclude, | ‘that under the i P 

cumstances of this case, the defendant is m 
discharged from his liability:to pay the a 
ity, which became due after hisualienatio 
the ites, by the nature of the contract, 


ho 


-— 


B.3 


( 3if 
IL. It- is wnilestnih that he became . 3 
‘his complianee with, the terms, on. which’ \o 
it was stipulated: it should be ‘lawful: fo 
td alienate. ‘ie Quam odd 
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The clause which contains the stipulation here 
aded to provides, that it shall not be lawfal 


ar the defendant to alien the premises,’ ‘except 
athe terms on which they were sold tohim, and 


wc biateiet 
Jan. 1818. - 


Ve 
sr Ke: 


Duesesstt 


of in-case of such alienatiogy he should with. - 
fixed time furnish the tfmgsurer of the-cor- 


tion, with a copy of the deed of alienation, 
T he object of this er was to restrict : 


y Bieriest in the ‘absénce ‘of the stipale- : 
a: i By complying with the terms it imposed, 4 
- the defendant acquired the absolute power of . 


sear: and-when an alienation was accord- 
“Gngly effected, jits effect and. ‘consequences were 


sly the same, as those of an alienation, 

ithout » compliance: with the terms imposed, 
‘euch a compliance had not been stipulated for. 
q shave seen. that such an. alienation would 


‘got have discharged the defendant: he cannot 


by a: compliance. with the terms -on | 
h alone it was stipulated, that it should be ' 


| for him to alien. HA Jit 


iL. The paenng by the plaintiffs," of ar 
rages (accrued after the alienation)from Tho- 
ley is presented to us.as a circumstance 


h operated a dissolution ‘of the. light 


a M the defendant. P 
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East’n: District: One of the terms on which it became la fy 
Jan. 1818. 7 
wow for the defendant to ‘alien was, that he: rt 
Maman nae. hind his vendee to.pay the arrearages that wy 
' Doriamis: -hecome.due to the plaintiffs after, the aliehai 
It..is.clear, shat this was a stipulation i in f 
of the plaintiffs, since it deregated fro 
power which the defendant would ot 
have. -had of alienating without any ne 
When: we are asked, what edyentegacil 
plaintiff acquire thereby, the answer; “pres 
itself—a greater security for the isi! of thy 
debt, hy the cumulation: at every:s ‘ 
the accessory obligation of the slides tot 
‘ mary and principal obligation of the in 
vendee of ‘the plaintiffs,,the defendant. 

He, however, contends that the oblig 
every alienee. was not an accessory ones 
principal one, which dissolved that of & 
decessor. sa e “ 

‘The clause dine not lead us, by any exy res 

- words, to this conclusion—it stipulates fa 
‘creation ofa new obligation, which canudt 
said to destroy the original one, uniéss # 
‘shewn to bé inconsistent, sete ge: 
“festly incongraous tierewith.: yell 

When a nian purchases an estate, withe 
factual payment of any’ thing, merely by it mn 
‘sing an obligation to pay the price, ‘heh ast 


’ 
s 
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to expect an extinguishmeit: of his obligi- East's Dine. 
‘any act of his, without the. concurrence wag 
‘ tbe vendor’s assent. He cannot ‘expect to apr ke., 
arge his obligation by pointing out to his . Dihaisety. 
ador an individual, ‘who is willing to assume 
payment of his debt. He may, however,’ 
iilate With any of his debtors, even with his 
ene ; that such a debtor or alienee shall pay 
for him "the debt, which he himself owes to his 
: oeibsdor. En such: a case, a partial payment 
_ Yeteived by the latter from the debtor or alienee 
of ‘thé former, will discharge the original debt, . 
| ptt, and will leave it in vigor for‘the ba- 
| Winee?” If the vendee may do this of ‘his own 
aécord, the vendor may lawfully’ stipulate for 
@'bems ‘done. In this case, the’ delegation 
is Obtained by the vendor will strengthen, in-— 
id of dissolving, his right—consequently, the . 
prresponding ‘obligation of his veudee will 
ither be weakened ‘oP dissolved thereby. A 
plete payment will absolutely discharge the ~ 
Wrendee and debtor or alienee—a partial one wilt 
Wyirk’ a partial discharge only. * If’this debtor 
ieneé; ‘im'consequence ef the stipulation of 
J } creditor or aliénor, promise to his vendee 
: pay: the debt he owes to ‘such a creditor 
0 jot; in discharge of what he owes'to his 
n vendor, his obligation will be an — 
Lo Aas N32 Pe 
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Bast'n District sory one, the existence of which will 1 


i, 1818 
paste st 
May nr &e 


eo eR 


be inconsisient,, incompatible or incong 
with the continuation of the principal one. an 
It appears to us, that the object of the cla , 
under consideration, was to acquire to the plait 
tiffs such an accessory obligation. 1 fee 
They were selling the property of the city, 
as appears from the deed, at public. auct 
without requiring any payment or security. ‘1 
had-no opportunity of selecting the persow 
with whom they were to contract. They w 
bound to accept, without any inquiry, any p 


“ ‘son making the highest bid. Are we not, the 


fore, to expect that the means, by which” 
_ payment of the sums stipulated might be 


cured, should be cumulated? Would it. 
been. safe, would it have been correct, in 
plaintiffs to assume it.as a certain fact, that 


_ land would have, at all times, been sufficieni 


-secure the payment of the: rent due—that 


would sever be against the interest of the 

to have, the contract, they were about to m 
thrown back on the hands of the plaintiffs 2 If 
so, as ihey were in no case io have the option: 
of resuming the land, a sale was a most inj 


"pious contracth—why was it made? Thus: a 


find a clause evidently inserted by the plainti bs 
and Which must therefure be supposed to secu 
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hondventage to them, destructive i in its a Pat Dist 


of théir interest. ; ; elites 
On the other hand, if the stipulation receives Mator&o. ~ 
> the-construction contended for by the plaintiffs, Dorssans. 
"hey receive indeed an additional security for 
the payment of the price of their lots ; but the 
endant can in no case be injured, : or. _ pay 
‘Dore than he engaged, and, like other vendees, 
_ he'will only be submitted to the inconveniency 
of remaining bound for the pay ment of the price 
. of the'thing bought, till it be paid. 
| “We conclude that the receipt of some of the 
: atrearages by the plaintiffs from Thomas Bailey, 
‘was only the receipt from one of the debtors of 
- the defendant of money which the defendant had 
“ plipulated he should pay the plaintiffs in dis- 
tharge of the money due them by the defendant, 
Whois thereby liberated pro tanto, but not dis- 
oni from his _— of paying the re- 


by the receipt of some arrearages, but also by 


ed 
ey: 


the institution of.a suit for the recoyery of 
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East’n District. © We haive,seen that the receipt of some th 


| Jan. 1818. _ 


Nd 
Mayor ke. 
v8. 


 Doressis. 


arrearages by the plaintiffs from Baile 
have the effect contended for, The-i 


of.a suit for other arrearages, if this court b I 


opinion as the. inferior one, that the suit ¢ 


be maintained, will ouly.shew that the plaint 


mistook their remedy, and their error cannot di 
solve the obligation of the person who contra 
ed with them—and the plaintiffs contend that 
recovery against Bailey, as long as ‘it wast 


| followed by the payment of the sum recovel 


would be no obstacle to their obtaining judgs 
against the present defendant. ‘ 

The arrearages claimed, they contend, ‘ 
personal debt of. the defendant, for which, iti 
true, they have a privilege on the premises § cl 
It is not. due by the lot. If the holder of the 
lot was compelled to pay it, without hayinigy 
stipulated to do. so, he would have his « in 


‘on the defendant to be reimbursed. Had th 


defendant died, the arrearages’ would be the 
debt of all his heirs, not of the particular’ hei 
to ‘Whose portion of his estate the lot might:fall 
Thomas Bailey may perhaps, be sued by th 
plaintiffs, on.a contract or a quasi contract; fa 7 


the payment of these arrearages—and may ¢ 


tainly be compelled to allow. the lot to beso 


_ that the winttacwsay may have the benefit oft 
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1: which they have dinetved to. them- eae, 


von the lot... But in the two first instan- =x 
8 , the obligation of Bailey, whether. it arises ear taaal 
5. ¢optract or quasi contract, :is only an ac- Dvsussies. 
or obligation. which the plaintiffs may in- 
mei by’ suit, without impairing thelr nenaee 
principal debtor. ©. / 


The judgment: of. the Rees court, which | 
cts 3, the claim of the Li gee is erroneous, 


a 


ir from the defendant, the ' sum of one 
) sand, one hundred and thirteen dollars, 
he arrearages of their aqeuiy,. with. costs 
th courts, 


loreau u for the plaints, Duncan forthe de- 


MAYOR, &. vs. BAILEY. 


! G | PPEAL from the court of the first district. gre may a 
action, 


aTIN, J. delivered the. opinion of the ° hg hy mgd 
uri... The plaintiffs had sold a lot.of ground, acing 
* an annuity, to Daplessis,..who by. a clause P**- 
a his deed of sale; was restrained from alien- 
. premises, unless on the terms on which 

pecquired them, and was nhound to furnish a 
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Been Diet copy of the deed of salé, he might: t 


ah to the plaintiffs within a fixed time,“ te 
Maron &. alienation. He accordingly sold the prea 
Buuzr es tothe ‘defendant, who by a ‘clanse: iw Wi 
deed, covenanted to pay the plaintiffs the ay 
nuity, and to perform towards them all the 
veuants, entered into by Duplessis. 
The plaintiffs received two instalments of th | 
_ amnuity, as they became due; afterwards Ii | 
neglected to pay, and the plaintiffs brought th "i 
present suit, ‘to recover the arrearages acc 
‘since the'sale. from Duplessis to the defend 
"The district court gave judgment for the 
fen‘iant, and the plaiutiffs appealed. 
‘Fhe demand of the plaintiffs, is resist 
the ground, that, as the plaintiffs were no 2% 
_ party to the deed which contains the cove int, 
_ on the breach of which the suit is bre 
they cannot have any action thereonéhil'y 
defendant may be liable to the person with w 
che contracted, and the plaintiffs may fing 
* compel the defendant to suffer the sale of # 
premises, which are hypothecated for’ the p 
. ment of the annuity, constituted to him by D 
-plessis, but they have no right to a direct selon 
against the defendant. - 
According to the principles of the | 
‘law, a third person, not a party to a: con rac 





aa 
action to compel the wottonniitial ‘ANY East'n Districgy 
éoulation in his favor therein : and these prin- © aw 
were adopted in Spain. Part. 5,5, 48. waaeee 
pi by the laws of the Ordinamiento real, 3, Basar, © 
, these principles are abrogated, and a di. 
sin is given to the third party. 2 Gomez, 
m0, 7.18. In the English common law bodks, 
ions are to be found, to support both sides 
. question, but those in which the action’ 
nas denied to the third party.” seem to prepom 
detate: 4 ‘Comyns on contracts, 26.° 


CNet 
Abia, therefore, ordered, adjudged and de- 


i, that the judgment of. the district court be 
ye avoided and reversed, and that judg- 


nen for the —— Carleton for: the 
dant. 


DAPREMONT vs. PEYTAVIN. 


PPEAL from the court of the second district... f the eviy 
: dence be not 
. positive, thesu-" 


ARTIN, J. delivered the oplntoh of the Conttien ude 


p: plsinsit Claims a ‘sum of money, for fe pnt F 
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Mes ar work and Jahour done as an Oversee ft 
deve ‘xed price,. and as a carpenter or wh i ri 
ete ton a guavtum'meruit. "The answer deni 
Pitan. the deferdant is in avy manner indebted 
plaintiff} and: alleges the want of an 2 
. demand. iii al 
Phere’ was a wieddnet: for the plaintifny 
judgment was given accorlingly, wheréiy 
the defendant appealed, and the case iss 
ted to us without any argument. © 4 
There is not any statement of facts, 
depositions of the witnesses heard at held tri 
come up in writing. From thése it Bia 
the defendant relied on supporting, “whit 
"must have considered as -an implied allegs ati 0 
that the plaintiff did the defendant’s work fi 
bad and unskilful a manner, that the di fe 
dant’s crop of sugar, was injured in quality a 
~ quantity, chiefly by an excessive use of Vinme 
The testimony, on the whole does not ¢ 
blish the fact contended for—and is on them 
point contradictory —one of the witness 
posing that good sugar.is made, using cull 
barrel of lime for thirty hogsheads, 4 1-20 
rels for 130 hogsheads, ‘while another § 
‘that twelve or thirteen barrels are used for 0 
* ty hogsheads of sngar. which is ong bs 


lime for seve Rageeadeiy are unable tou 


’ 





ff did offer no’evidence on this —_: 
reed ve Biv ving edger fob. chang? 
gui Pr es fe wad 
xine ily avoided 
pvopeeds, and judgment is heretgiyen, for 
f six huadred and: fifty doara, ‘With. 
std. tothe: plaintiff, thé eosts-of. 
; im both gourts A be deducted: out-of ; 


w «s in “soir Ceeeiiw wit 


or : 
the jude 


cy baB vansovend srintes. 


ae vital ss sae 


ae Peal from the court ot the parisland a 
wn w-Orleans. “" *¥ Ben the re 

oe ey TS . re Lom = 
By Manes, delivered the opinion of the a althongh hence 
; = } 


B oaly point im issue in this case is, Whe- Wise. 
Pa cettain power, of attorney mentioned in 


psn bp legally provél, a'as to be ad- 
“Vou. Ve 02 


him 





ndaconcromcertape een 


Saapiera Soca renantim,. 


tures, -and Of. the viigial pharacter. 
son, who, _ appears to fave sreces ved 


bs menty as « notary public ‘4 Miubtin, 98 


ae 
». 
. 


 Incompliance ‘wth these’ dinections, . hé ¢ 
» dence ,was-réceiveds © Ay mioart at 
that he, Rubwis theaperson, who: or he 

ved the instrument, to-be.a one 

t he: has? gver seen wie pvithy ne 4 
seen: several instruments: txedutp be 
> (the witness shaving heen an 4 
* place in which Ahe notary is) yd 
liéves, | that thespongivet attorney is 8 
“by the persor, beféte Some ore 
‘been executed. - ; 

Another writioor deposes;. that he kiié 
“two persons, whe {as memberg. of the'¢ 
have certified the ee of the 1 
» eee wee, a "ati believes that the 
tures at the foot of their certificate, are rn 
re 5 # 

ithe’ sum ‘claimed being under 0b, 9 
of opinion, that the parish judge ted il 
_ Jacking Came | as not suiciondy 
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seen the signature of ana ent ead eee a ; 
the one at the Wotton of the pemonchinh: Fe icon, 
or sy toberpenaiondivaresnaiceanlicina! Ie ae 
g i iption of the, fact, td ‘allevp. the ad- 
migsion of the power, if no @izcumstance was 
» lessen the prestimption, None, wag. 
the prot signatures of the 
of the’cabildo Polecrp 
Ke rae We oat 
Senshi cay 
| 1, ‘ avoided ‘and - reversed, and it. in ony 
y yljudged and decreed, that the plaintiff 
dash from the defe two dividends — 
yedsonsthe sum of three hundred and forty 
B with costa of suit in oth courtss A, 


in Lor the plain “Morel for the de- 





